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'-The theme of this paper is neo-Progressive and deals with the
¢ion of planter economics and developments in the law in
ia during the early national period. Beginning with the long
d assertion that Virginia tobacco planters revoited from the
to absolve themselves of their debts, this work studies the
sction in the 1780s between the economic conditions of an area
its voting behavior in the state legislature on legal and
titutional issues, and uses legal records to reveal the geographic
ansion of indebtedness within the state.
" Since the mid-eighteenth century, Virginia’s courts had been
d with suits by British merchants against indebted tobacco
e:'s. Debtors found protection in their local courts, and,
ing the Revolution, the state courts were closed to the British.}
olitical faction, led by Patrick Henry and based in the indebted
s of the state, kept the courts closed in the 1780s and resisted
mpts to make the state judiciary more accessible to creditors.
locals used their county courts and, in particular, the jury
em to defend themselves from British claims. This strategy was
apromised by the ratification of the Constitution and the
blishment of a federal judiciary. But, if the new law and courts
scended their control, they could still rely on the independent
y. This right, demanded by the anti-Federalists and secured in
] ill of Rights, could possibly protect Virginia debtors from
tish creditors who sued them in the new federal courts.
- Virginia planters owed almost half of all the British debt in
nerica, and their situation grew worse in the 1780s as tobacco
continuously fell.2 The suits eventually brought before the
al circuit court show where these debtors lived. The area of
eaviest indebtedness was the tobacco region of the Southside,
area below the James River, and from the Tidewater through the
T valleys of the James, York, and Rappahannock to the western
dmont, This area supplied Henry with lieutenants and future
ers of the anti-Federalist faction. These men were either
:g:ed, relatf:d to debtors, or residents of counties heavily
ed to British merchants, and included John Taylor, Spencer




Roane, Meriwether Smith, Josiah Parker, Isaac Coles, Frep
Strother, Edmund Ruffin, James Monroe, Joseph Jones, ,.l'.
Dawson, and various Randolphs and Harrisons.3 '

Representatives from indebted regions voted in the N 3"‘
legislature against opening the courts to British creditors, and
voted against judicial and constitutional reforms within the st
which would have aided creditors in securing justice.* In the
not only were the states completely sovereign, but local communjg
often determined all-important matters for themselves. In 'V1rg1
the epitome of localism, the counties had existed prior to and we
separate from the state government and were practically states j
federal system Local power was centered in the county courthoye
on court day There was little to check the local courts--only

which dealt with both civil and cnmmal matters and the Chanc
Court. Between these two there were eight judges who (along wif
the three members of an Admiralty Court) made up a final Cou ‘
Appeals. These judges were unable to handle the number of ="
cases, SO credltors were dependent on county courts.®

level, and juries favored debtors. For an indebted farmer faci
merchant creditor, the local jury provided him with protection
a "foreign” law. Generally, judges determined the law and juri
determined the facts, but the jury was all-important in debt casi
because facts meant more than the law. It availed the credit
little to have the law and even the judge on his side. The juri
determined the verdict and the damages Even if a creditor won th
verdict, he might be disappointed in the amount the jury awarded
him.” Indebted farmers were tried by their peers, twelve hones
indebted farmers.

Opposing Henry’s party of anti-Federalists was a group led b}
James Madison it favored legal and constltutmnal reform

the nation. This party had the support of George Washington and
usually George Mason, and included most of the Lee family, JO_‘
Marshall, Archibald Stewart, Zachariah Johnson, Francis Corbil
Alexander White, and Wilson Cary Nicholas. Their geographic bast
was the Northern Neck, the area between the Rappahannock afg
Potomac rivers, the central western Piedmont (Orange and Albemari€
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and the Great Valley.® Much of this area had been
q proprietary colony within a royal colony. Lord
: proprietor, had hg.d his own land office separate fr?m the
govemment. Selling land in large Eracts, he established a
do-gentry, many of whom rented their land to tenants. The
diversified their agriculture, going particularly into wheat,
'?i after tobacco prices declined in the 1780s, affecting most of
ia, they remained prosperous. These areas were nearly devoid
h indebtedness, and their representatives in the legislature
as a bloc, against the tobacco regions.”
Madison’s party could reform the judiciary either through
n or constitutional revision. Henry’s party opposed any
tutional changes that might centralize power by bringing the
y governments under state control. They did not want a
yment that could make enforceable the obligations of
s and the payment of debts. They did not want to be bound
oreign” law. Yet, their obstruction of constitutional reform
 state led less provincial Virginians to make further efforts at
m at the federal level. In helping to draft the Constitution,
son hoped that a veto power over the states could be
shed which would check the activities of such states as
led by provincial-minded men such as Henry. After the
itution was drafted and submitted to the states, the battle in
. continued along the same lines. The question remained
Henry’s party would relinquish local control.
the Virginia ratifying convention of 1788, the friends of
stitution, or Federalists, were led by Madison, and included
Pendleton, the president of the Court of Appeals; George
head of the Court of Chancery and professor of law at
and Mary; Henry Lee; John Marshall; George Nicholas;
_Corbin; and Edmund Randolph, the governor. The most
ished Virginian, George Washington, was not present, but it
Public knowledge that the president of the Philadelphia
Avention favored ratification. The major surprise was George
e 0. who was active in the Philadelphia Convention but who
d to sign the finished document opposing both Madison and
Party and his Northern Neck neighbors. Mason joined Henry.
18 Wit‘h William Grayson, they were the principal opponents of
SOnstitution, or anti-Federalists. Henry spoke the most often
times appeared to be taking on the whole Federalist phalanx
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single-handedly.

The anti-Federalists claimed the new Constitution
detrimental to the interests and rights of the state.
emphasized that the proposed Constitution was a f
constitution, superseding the sovereignty of the state,
ratification would create a fundamental law superior to state |,
and provide for a judiciary to enforce it directly on Virginjs
For protection, trial by jury was essential, especially becauge.
the debt issue. The Constitution guaranteed jury trials only
criminal cases, which was no security for debtors. And, sj
treaties would be part of the supreme law of the land, the
laws against compliance with the treaty with Great Britain we
be unconstitutional, and British creditors could bring suits g
debtors through the federal judiciary. Henry and other
Federalists also claimed that Virginians would be hauled off to {
center of the Union, to the federal city, to New York.
Philadelphia or some other "foreign" place, where they coulde
expect a sympathetic hearing. The anti-Federalists wanted
secure the principle of locality in jury trials and insisted jur
come from the vicinity of the defendant. They were criticize
demanding a justice of familiarity rather than one of impart
It appeared that their demand for trial by jury was simp
agreement among neighbors to protect themselves. As Henry s
"This gives me comfort--that, as long as I have existence
neighbors will protect me."1?

If the anti-Federalists were concerned about prote
local interests within the convention, they were even more ada
on the subject outside the convention hall. Since the British
question related to the issue of the federal judiciary, the ar
Federalists stated their concern about the power a distant autho
could have over them. The further removed a government was .-‘
their control, the more they wanted to limit it. The more local ¢
government, the less they feared it. The anti-Federalists -_
strong in the Virginia General Assembly but might be insignificant
a federal Congress. Henry talked of the rights of man, but I
meant the power of local interests to control their affairs. !
wanted Virginia farmers to be able to live with little interferen
from the rest of the world.1! A

Madison and Henry led the opposing forces on constitutio®
reform in the convention, just as they had led opposing factiof
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decade in the state legislature. The geographical voting
continued.’? Though the anti-Federalists failed to prevent
ja from ratifying the Constitution, they did get to make
~ ymendations for amendmpnts which included the guarantee of
py jury in civil suits with jurors drawn from the vicinity of
" gefendant.’®  An advantage of the jury trial was that it
octed local interests within a state and federal appellate system
“tempered the force of law through its control of facts, verdicts,
damages.
~ Madison and other Federalists won seats in Congress by
mising amendments, and anti-Federalists found satisfaction in
Bill of Rights, which secured jury trials in civil suits. In the
court system, as set out in the Judiciary Act of 1789, facts
pe tried by juries drawn at the district court level--and each
e was made a federal district--and appeals would be on the
ord from the lower court!* The result was that though there
be a federal appellate court system, Virginians would be tried
ir state before local juries.
- The British debt cases provided a good example of how the new
tem would work. In 1790, the Court of the United States for
‘Middle Circuit in the District of Virginia opened, and its
ket quickly filled with British debt cases. The attorneys for the
btors put forward a number of pleas that had to be decided by
judges before there could be a trial for repayment of the debt.
gy also presented a plea that the debt had been paid, a question
fact, so that, if they lost on the points of law, a trial by jury
ald be assured.l® Hearings began in 1791 on Jones v. Walker,
became a test case: other related suits were delayed until a
ision was reached. Appropriately, Henry was involved with the
ense of Virginia’s debtors. This offered him another chance to
ke at the British oppressor, to defend the poor indebted farmer,
| to add to his fame as an orator. Henry prepared for this as he
d never done before as a politician or lawyer. He gave great
Imances to a packed courtroom.'®  Though he spoke as a
'Vér in a system of adversary justice, his defense of a particular
20r was a defense of all those indebted to the British, himself,
S Party, and their actions since the Revolution.
_f:‘ Henry attacked the conduct of the British while answering
Il charge that Virginians had fought the Revolution to avoid
SN their debts. He reminded his audience that British tyranny

42



had caused the Revolution and that Americans had not only f
for their liberty, but also if they had lost the war, they could
lost their lives and property. With everything at stake, was it .
just that the winners be absolved of their debts? Henry appealeg
a higher law above contractual obligations. He believed thy
sanctity had been given to the repayment of debts that was illy
It was this sense of a higher justice that had led Virginia to r
from Britain. The same authority justified Virginia’s legisla

prevent the collection of British debts and to close its courts to
British; and that, in effect, had brought about a confiscation of
debts by the state. Henry argued that after 1776 it was in
power as an independent nation to confiscate British property
debts. And during the Revolution, when the bonds of the A
American society were broken, all legal and financial connec
between the two countries ended. Virginia became economical
well as politically independent of Great Britain. Several of
points appeared compromised by the Treaty of 1783, but
challenged its validity. He argued that the treaty was of no eff
since it had been broken by the British, who had retained posts

American territory.1? 1

Walker was postponed until 1793, when hearings were resumed an
decision was reached in another test case, Ware v. Hylton'® T
case involved a debtor who had paid some of his debt into the st
loan office--on the basis that the state had assumed the position
creditor, having confiscated the British debts. The defendant p
forth the plea that debts so paid had been discharged and could n
be collected by the British creditor. The presiding judges, John
James Iredell, and Samuel Griffin, United States judges for
Virginia district, ruled for the plaintiff, the British firm.
rejected all of the defendant’s pleas except the one concel :
payments into the loan office. The court was not swayed by fl
argument that events during the Revolution had terminated the deb
since they were recognized as existing in the Treaty of 1783.
would the court declare that the British had broken the treaty.
judiciary did not have the authority to make such a decision,
that was the domain of the president and the Senate under t
Constitution.  Until they declared otherwise, the judiciary mu
assume that a treaty was in effect.l® On the plea that debts pal
into the loan office were discharged, Ware appealed his
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ﬁylton to the Supreme Court. When the appeal of Ware v.

as heard, in 1796, the Court reversed the judgment of the
' court and decided for the plaintiff that state acts could

iveIY be nullified b){ the Constitution, that the debts paid
:f loan office were still owed, and that they must be repaid
 debtors to the British creditors.2® This decision meant that
was no legal bar to the recovery of British debts.
rhe victory of the British creditors was made problematic,
by having to place their cause before Virginia juries.
ost of the questions of law had been settled by the circuit
Ware v. Hylton, the plea of debt payment, a question of
was put to a jury (on the part of the debt not paid into the
ffice). Since there was ample evidence that Hylton was
ed to Ware, the jury gave a verdict for the plaintiff. But
3_,5 not receive all the damages he had requested. Interest on
ebt for the entire period of the war was subtracted. Chief
e Jay instructed the jury that it should not subtract the war
st, but this was a question of fact, where juries, not a federal
justice, had jurisdiction. The pattern for the cases that
ved was that when a British creditor won a verdict, war
st was always deducted. Defendants’ counsels consistently used
argument that the plaintiff was a British merchant who had
out of the country during the war, and who was himself
ble, therefore, for the interest not being paid. Of course,
by the state and its citizens had made it unwise for a
sh creditor to be in Virginia at the time, much less to try to
interest payments, but juries had a ground for withholding
interest.?!
When the Supreme Court sent its decision down in Ware v.
on to be carried out by the circuit court, it involved the lower
t's calling a jury to try the issue of fact on the payment into
an office. This process, in the Ware v. Hylton cases, showed
~Federalist Virginians that the federal judicial system worked as
had hoped it would.2? The appeal was on a point of law while
tacts ‘were tried in the circuit court by Virginia juries. After
Gecision in this case, the most important legal question left
3 ding the British debts was a question not of law but of fact--
 Of the war interest. The juries not only lessened the effect of
Creditors’ actions but frustrated them to such an extent that
y left the courts and looked to their government for an out-of-
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court diplomatic solution.2?3 1

The use of delaying tactics and the obstinate refusal tg Suh.
in the end proved successful for the debtors, though they |
actually won their point of law. Earlier, Henry and his party
tried to compromise the law that debtors had to pay back
debts, because of British tyranny and American losses durip,
Revolution, and they had failed. They had attempted to prevep
establishment of any court with the jurisdiction to try the of;
and they had failed. The legal principle stood backed by
Constitution and the federal judiciary. But local juries had proy
Virginia debtors with their best defense. The interests of inde
farmers had not been seriously compromised by any lega
constitutional reforms.  On this score, Henry had won ag
Madison. At the state and--due to juries--even at the federal |
creditors found that they were still at the mercy of local jus

Henry’s neighbors continued to protect themselves from a col
distant law. i
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